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STATEMENT OF THE FACTS.

This is an action prosecuted against John C.

Lynch as Collector of United States Internal Rev-



enue of the First District of California. The ob-

ject of the action is to recover certain taxes alleged

to have been unlaAvfnlly imposed upon the legatees

mentioned in the complaint. The action involves a

construction of the original War Eevenue Act of

June 13th, 1898 (30 Stat. 461). This Act was re-

pealed April 12th, 1902 (32 Stat. 500). The repeal

went into effect July 1st, 1902. A supplementary

Act was passed June 27, 1902, (32 Stat. 406).

The defendants in error, plaintiffs below, are the

trustees under the will of one Richard H. Follis.

Follis died in 1900. At the time of his death he

was a resident of San Francisco, California. He
left a Will devising and bequeathing a large amount

of real and personal property in trust to certain

trustees therein named. Defendants in error are

the trustees named in the Will. The beneficiaries

of the trust are the following named persons : Mar-

garet De Vecchi, James H. Follis, Richard H. Fol-

lis, Jr., Lillian Mary Griffin, and Clarence G. Follis.

The particular' provisions of the Will of the de-

ceased on acount of which the tax was levied are

set forth in Exhibit I of the original com])laint, in

the transcri})t at pages 15, 16, 17, 18, 19 and 20.

Tliis particular exhibit is made a ]>ai-t of the sec-

ond amended complaint appearing at page 161 of

the transcript, by a stipulation filed in the cause and

printed at page 190 of the transcri])t.

The Collector levied the tax wliicli was oolle(*ted

in this case, upon the theory that a i)resent right to



receive the income from the corpus of the trust es-

tate vested in the various legatees under the Will of

Richard H. Follis, notwithstanding the fact that

such legatees did not come in possession of the cor-

pus of the estate until they reached certain ages.

The Will of the Deceased, hereinbefore referred to,

provided as to the rest, residue and remainder of

the estate of the said deceased, as follows: (Trans.

p. 15).

^^ Fourth: All the rest, residue and remainder of

'' my estate, real and personal, wherever situate and
"" of w^hatever name or nature the same may be, I

*^ hereby give, devise and bequeath to my friend

" James L. Flood and my son Frederick F. Follis,

" in trust nevertheless to receive the rents, issues

" and profits of the same to and for the use and
" benefit of my children, namely, Margaret E. Fol-

'' lis, now wife of Dr. De Vecchi, Frederick F. Fol-

'' lis, James H. Follis, Richard H. Follis, Junior,

'' Mary Lilly Follis and George Clarence Follis."

Subdivisions 1, 2, 3, 4 and 5 of paragraph

''Fourth" of that part of the Will contained the

powers of the trustees and expressed the terms and

conditions of the trust. Subdivision 6 of paragraph

Fourth" is, as follows:

6. To pay the net proceeds of the income, rents,

issues and profits of said trust quarterly, upon
the first day of each and every qviarter of the year

equally, share and share alike, to all of my chil-

dren, Margaret, Frederick, James, Richard, Mary
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'^ and George up to and until such time as each of

** them shall attain to the ages following, that is to

*^ say:

^' Until said Margaret E. FoUis, now wife of Dr.

** De Vecchi, shall attain the age of thirty-nine

'* years, until said Frederick F. Follis shall attain

^' the age of thirty-five years; until said James H.
'' Follis, shall attain the age of thirty-three years;

*^ until said Richard H. Follis, Junior, shall attain

** the age of thirty-one years; until said Mary Lilly

'' Follis shall attain the age of twenty-nine years;

'' and until said George Clarence Follis shall at-

'' tain the age of twenty-seven years/'

Subdivision 7 of paragraph *' Fourth" contains

provisions for the distribution of the estate in parts

as the legatees attain the respective ages mentioned

in subdivision 6 of paragraph ^* Fourth". It is di-

rected that the estate of the deceased shall be ap-

praised and that upon making the appraisement

that

** Thereupon said trustees shall divide the amount
'* of such appraisement into such numl)er of aliquot

** parts as shall correspond to the number of my
** said children to whom distrilnition shall remain
'* to be made.

**T^pon ascertainment of the amount of such ali-

*' quot paints my said trustees shall convey to the

** child attaining the age hereinl)efore ex]U'essed, his

** or her aliquot ])art according to the valuation



'' stated in such appraisement, in severalty and in

^' specie so far as the same may be practicable."

It is alleged in the complaint and not denied in

the answer that final distribution of the estate of

the deceased to the trustees mentioned in the com-

plaint has been made.

Paragraph ^'Fourth" of the second amended com-

plaint (Transcript page 164) sets forth that just

prior to the final distribution of the Estate of Fol-

lis to the trustees, the executors of the estate filed a

certain schedule and return with the defendant, as

Collector, on what is known as Form No. 419, as re-

vised March 24th, 1899, under sections 29 and 30 of

the Act of Congress of June 13th, 1898, showing the

taxes assessable against the legacies and distributive

shares under the Last Will and Testament of said

deceased. The schedule and return, Exliibit ^*3"

(Transcript between pages 180 and 181) is made a

part of the second amended complaint. As alleged

in said paragraph IV of said second amended com-

plaint and as shown in this Exhibit number *^3" the

following taxes were assessed against the interests

of the several legatees: Margaret De Vecchi, $173.-

016; James H. Follis, $178,338; Richard H. Follis,

Jr., $346,039; Lillian Mary Griffin, $321,462; Clar-

ence G. Follis, $331,025.

The answer filed by the Collector (Transcript

page 192) sets forth the provisions of the Will of

Follis under which the estate was distributed. From
the fact that the rest, residue and remainder of the



personal property amounted to $778,^1:91.28, it is al-

leged in paragraph II of the answer (Transcript

page 197) that the present values of the ** annuities"

to which each of the legatees became entitled under

the Will are, as follows

:

Margaret E. De Yecchi, $23,068.83; James H.

FoUis, $23,778.52; Richard H. FoUis, $30,759.41;

Lillian Mary Griffin, $28,57-1.43; Clarence George

Follis, $29,424.53.

Turning again to Exhibit *^1" of the second

amended complaint (Transcript between pages 180

and 181) it will be observed that the clear value

of the personal property passing under the residu-

ary clause of the Will is $778,491.28. The schedule

and return sets forth the ages of the various lega-

tees, the clear valuation of the property to the in-

come of which each legatee is entitled, the annual

income from such legacies upon a four per cent

basis, the time which, under the Will of the De-

ceased, the legacies will be held in ti'ust, and also

the present worth of the various '* annuities'' which

the legatees were to receive under the provisions of

the Will.

The present worth of the so-called '^annuities''

was estimated in acfoi-danpo with the tallies in use

})y tlie Collector.

The stipulation of facts (Ti"ansc]M])t ])ag(* 21)^)

is to the effect that the allegations of the first para-

graph of \\w defendant's answer are true. These

allegations ai*e to the effert that the ](\Lrntees re-



ceived the property bequeathed to them as provided

for in the fourth paragraph of the Will of the De-

ceased.

The second paragraph of the stipulation of facts

(Transcript page 214) first sets out the total clear

value of the personal property left in trust. It is

further stipulated in said paragraph of the stipu-

lation of facts, as follows:

" The value of the legacy derived by Margaret
^^ E. De Vecchi, estimated in accordance with ap-

'' proved annuity tables, was $23,068.83; by James
" H. Follis, $23,778.52; by Richard H. Pollis, $30,-

^^759.41; by Lillian Mary Grifi&n, $28,574.43; by
" Clarence George Follis, $29,424.53.

" That the present clear values of the rights of

^^ the respective legatees to receive the income from
'' said legacies for the respective periods during

" which the trustees were to hold the corpus of the

^' trust property and pay the income to the bene-

^' ficiaries, as provided by said will, were at all

'' times the same as set forth in said schedule and
^^ return, to wit, as last above estimated.

*^ That said income, as provided by the terms of

'' the said Will, was to be derived wholly from said

*^ personal property. That the right and title to

^' receive said income was capable of a present clear

'' valuation, and had a present clear valuation, and

" that the valuations in said schedule and return, as

'^ last herein set forth, were correct clear valuations

'' of said rights.
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** That the present clear value of the rights to

*' the beneficial eniojTuent ol: the bequest passing

*' to each of the said legatees by reason of the said

'* Will creating said legacies, derived from said

** personal property, thus computed was in each

" case over $10,000."

ARGUMENT.

This case, under the foregoing facts, presents the

question as to whether a tax may be imposed,

imder the provisions of the War Revenue Act, upon

the right to receive the income from personal prop-

erty left in trust for a certain period, which period

terminated after the repeal of the War Revenue

Act. It is to be noted that the tax was not imposed

upon moneys or personal property to be actually

received by or passing into the hands of the lega-

tees. The tax was imposed upon the right of each

legatee to enjoy the income from the corpus of the

trust estate which was delivered to the trustees for

the benefit of the various legatees. The property

is to 'Be managed by the trustees for the sole use and

benefit of the legatees. The legatees receive the

wliole of the income therefrom. They are the true

owners foi* a stated term.

It is expressly sti|)ulated that the right of each lega-

tee to receive the income from the trust estate was

a tliiui^ (•a]>abh» of ])ein^ valued.
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The Act of June 27, 1902, is but a legislative con-

struction of the original act. It is immaterial

whether the portions of the income from the trust

estate which have been received by any one of the

legatees aggregate the sum of $10,000. It is imma-

terial whether any income has in fact been paid to

the legatees. The tax involved is not imposed upon

the income, but is imposed upon the right of the

Follis legatees to the enjoyment of these legacies.

The right to the enjoyment of such legacies is a

definite property right capable of exact valuation.

It is to be particularly noted that the Act of June

27, 1902, prohibits an assessment upon a contingent

beneficial interest ^Svhich shall not become abso-

'' lutely vested in possession or enjo^nnent prior to

" July 1st, 1902 '\

We think it may be properly contended that the

legatees under the Will of Follis became vested

with the enjoyment of the trust estate. While the

trust property did not pass into their hands, they

became vested with the right to receive the income

of the trust estate for a certain definite period.

The Government first imposed a tax upon the

entire trust fund created by the Will of Follis.

Thereafter, in view of the decision in the Vander-

bilt case, the greater portion of the tax was re-

funded. In the Vanderbilt case the legatee was

left a large amount of personal property in trust,

which he was to receive upon the condition that he

arrived at a certain age. But meanwhile it was
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specifically provided tliat he should have the enjoy-

ment oi' the trust fund until his arrival at the age

named in the \v ill. The trust fund was the re-

mainder 01 the estate and was capable of an exact

ascertainment and valuation. So in this case, the

trust fund is the remainder of the estate and was

capable of an exact ascertainment and valuation.

The Supreme Court, however, ruled in the Van-

derbilt case that the legatee was never vested with

the possession or enjoyment of the entire trust fund

and that the vesting of the entire fund was contin-

gent upon the arrival of the legatee at a certain age.

It consequently ruled that the tax could not be im-

posed upon the corpus of the trust fund.

Vanderbilt v. Eidman, 196 U. S. 480.

It is to be particularly noted, however, that no at-

tempt was made by the plaintiff in the case of Van-

derbilt V. Eidman to recover the tax imposed upon

**the right of Alfred G. Vanderbilt to the beneficial

** enjoijmcni'' of the trust fund until he became

thirty years of age. The statement of facts in the

case is by Mr. Justice White, and it is stated therein

that the present right to the enjoyment of the trust

fund was taxed for a certain amount and that the

suit was to recover merely taxes unlawfully imposed

upon the corpus of the trust fund, the vesting of

which was contingent.

The Ciovci-nmeiit has declined to I'duiul to tlie plain-

tiffs in the case before the Court, the tax imposed

upon the present right of the Foil is legntees to the
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enjoyment of the trust legacies. The tax now in-

volved in this case is not imposed upon the corpus

of the trust fund created under the Will of Follis.

The case is like the Vanderbilt case.

The position of the Government in the case is that

each of the legatees virtually received an equitable

estate for a term in a portion of the trust estate.

Judge De Haven was sitting in the Circuit Court

upon the final determination of the case. In find-

ing for the defendants in error he but foUow^ed the

opinion previously rendered in the same Court by

Judge Morrow upon a demurrer interposed to the

complaint. This opinion is reported in 148 Fed.

49. It will be noted that the Circuit Court based its

opinion largely upon expressions of the Supreme

Court in the case of Vanderbilt v. Eidman herein-

before referred to. We think that that case is in

fact in favor of the contention of the plaintiff in

error. While it is true the point was not raised in

the Vanderbilt case which was raised by the defend-

ant in error in this case, the expression of the Su-

preme Court with reference to "the right of Alfred

G. Vanderbilt to the beneficial enjoyment" of the

trust fund until he became thirty years of age in-

dicates on the part of the Court the opinion that

there was in fact such a right that it was capable of

valuation and that Alfred G. Vanderbilt became

vested with the beneficial enjo^Tuent thereof.

The Act of June 27th, 1902 (32 Stat. 406), directs

the Secretary of the Treasury (see Section 3) to
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repay all taxes on eontiiigeiit beneficial interests

wiiich shall not have become vested prior to July

1st, 19U2, and that no tax shall be assessed or im-

posed under said Act approved June 13th, lb98,

upon or in respect to any contingent beneficial in-

terest which shall not become absolutely vested in

possession or enjoyment prior to said July 1st, 1902.

AVhile, as hereinbefore stated, it is true that the pos-

session of the ti'ust estate was not conferred upon

the legatees immediately, yet they became immedi-

ately vested with the income of the whole ti*ust es-

tate. Had they l^een given a life estate in the tiiist

fimd, that would not have carried with it the right

to eonsmne the estate itself, yet such an estate would

have been assessable . There cannot possibly be any

difference between the right of the Government to

tax property in the case assimied and in the case at

bar. Will it be contended that had the five legatees

under the Will of Follis ]3een given life estates or

estates for a limited niunber of yeai-s in this per-

sonal proi>eil:y, the tax could not have been imposed f

What possible difference can it make, that the pos-

session of the estate and management thereof are

left in the hands of the tmstees?

The practice pui-sued by the Collector of Internal

Revenue in this case was the same as that reviewed

and approved in the case pf Shanley v. Ilerold, 141

Fed. Rep. 423.

The Court say

:

**The trustee who held the lecracy was directed

to expend the income thereof for his support.
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maintenance and education until he should ar-

rive at the age of 21 years, and, since his life

expectancy extended beyond that period, he

would seem to have, and to be in the possession

and enjoyment of, a present beneficial interest

in said fund for the period of 14 years, being

the difference between his age at the death of

the testator and the time when he would reach

the age of 21. We estimate the total taxable

value of the legacy therefore at $42,252.48,

which value should be taxed under the act at the

rate of $1,121/2 per 100, making the tax payable
thereon $475.34."

Notwithstanding the Court in the case last re-

ferred to directly ruled that so far as the corpus of

the trust estate was concerned, the vesting thereof

was wholly contingent and the legatee was vested

with neither the possession nor the enjoyment of

the same, yet it ruled that so far as the right to re-

ceive the income from the money invested in the

trust was concerned, there was nothing indefinite or

contingent about it. The language used by the tes-

tator in the case of Shanley v. Herold, in leaving

his estate in trust, was practically similar to that

used by Richard H. FoUis. The Court had before

it the precise question as to whether a tax could be

imposed upon the right of a person of a given age

to receive the income from a certain amount of per-

sonal property left in trust. It determined that it

could be, and it also determined that such right was

a vested one.
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This decision was unanimously approved on the

writ of error to the Circuit Coui-t of Appeals for the

Third Circuit.

See

Herold v. Shanley, 1^6 Fed. Eep. 20.

The case of Vanderbilt v. Eidman is referred to

and followed in the case of Disston v. M'Clain, 143

Fed. 191. In the decision in that case the Circuit

Court ruled that the right of the legatee to receive

certain income for life was capable of exact valua-

tion and that it was in present possession and en-

joyment.

On appeal, however, to the Circuit Court of Ap-

peals for the Third Circuit, the case was reversed.

Disston V. M'Clain, 147 Fed. 114.

It will be observed that the case last cited and the

case of Stanley v. Herold were finally determined

upon appeal by the same Circuit Court of Appeals.

For this reason we think it may properly be urged

that the case of Disston v. M'Clain, 147 Fed. 114,

does not overrule the doctrine of the case of Shanley

V. Herold. AVe concede, however, that, on appeal,

the Circuit Court of Appeals, in the case of Shanley

v. Herold, was not called upon to pass upon the ques-

tion as to whether the ric^lit of a legatee under the

will of Shanley to receive an income from the trust

estate was subject to tax. Plaintiffs below in tliat

case did not a])])eal.

In the case of Disston v. M'Clain, certain pro})-

cT-fv was iriven in trust to the trustees desimiated in
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the Will of Horace C. Disston. The trustees were

directed to pay an annuity of $15,000 in quarterly

installments to one Rachael Asch for life. The Col-

lector sought to place a valuation upon the present

right of this legatee to receive this annuity.

Speaking of the decision of the Circuit Court, the

Circuit Court of Appeals said:

^^The grounds of the Court's decision as dis-

closed in the short opinion sent up in the record
seem to be that the provision of the will in favor
of Rachael Asch, was in effect a legacy of a life

estate in the present value of so much or all of
the personal property as would be necessary to

produce the income of $15,000 a year, as ascer-

tained by the mortality tables authorized by cer-

tain regulations of the Treasury Department,
and that said life estate vested as an entirety

in possession or enjo^Taent immediately upon
the death of the testator."

The Court proceeds to point out that absolutely

no definite sum was given to this legatee in trust

or otherwise and that whether the legatee would ever

receive the annuities was contingent upon her being

alive when such annuities were payable. The Court

also points out that there is no definite sum given to

the trustees or set apart by the will, the income of

which, whatever it may be, is to be used for the

legatee.

The Court then declares

:

^^To create the corpus of a legacy, the income
of which will supply these definite quarterly
pa}anents, would impose upon the trustees the

necessity of setting apart such an amount of
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money as would, in their judgment, produce the

income, thus creating a principal smn or corpus
whicli the testator lias not seen lit to create in

the shape of a legacy, and to so create it by the

mere exercise of a judgment which may prove
mistaken in its results. The sum thus arbi-

trarily estimated, the collector assumes the right

of appraising as the legacy of a life estate in

personal property, the present value of which,
for the purposes of taxation, is to be ascertained

by rules and methods not designated in the tax-

ing law, nor, as we think, authorized or con-

templated thereby."

The Court proceeds to distinguish between the be-

queathing of an annuity and the bequeathing of the

whole usufruct of a definite amount of personal

property. It points out that in the case of Vander-

bilt V. Eidman, the legatee was bequeathed the right

to enjoy the entire income from a certain trust estate

for a definite period. The Court remarks that al-

though under the Will of Uisston all of the income

from the trust estate might be required to pay the

annuity of $15,000, the legal character of the legacy

cannot be changed. Its conclusion virtually is, that

under the Will of Disston, the legatee was not left

what might be teraied a life estate in a certain trust

fund. The Court proceeds then to point out, at

page 119 of the decision, that in tlie case of Vander-

])ilt V. Ei(hnaii, the taxability of the right of a lega-

tee to receive llie income fi'om ihv ti'ust estate was

not necessarily involved but at the same time de-

clares that the AVill of Vnndei'bilt was essentinlly

rliffci'dit fi'oin the Will of Disston.
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In the case before the Court the action of the Col-

lector amounted to the levying of the tax upon an

equitable estate for a term of years, the legal title

to the term being in the trustees, but the enjoyment

of the property being vested entirely in the benefi-

ciaries.

There may be some doubt as to whether this equi-

table estate, which was vested in the legatees of

FoUis, could have been disposed of, or could have

been subjected to execution.

Civil Code (CaL), Sec. 867.

In the case of

Fatjo V. Swasey, 111 Cal. 628-637,

the Supreme Court of the State of California point

out that under the section last referred to as it now
stands, the beneficiary of a trust for the receipt of

rents and profits of real property may transfer his

right thereto. It is settled, however, that if the tes-

tator has so framed the language of his Will creating

the trust, as to indicate an intent that the interests

of the heirs should not be alienable, in that event the

Court will carry out his intentions.

Seymour v. McAvoy, 121 Cal. 438

;

Blackburn v. Webb, 133 Cal. 420.

We ask the Court to note particularly the case of

Sejnnour v. McAvoy, 121 Cal. 438.

In that case the Court ruled that the interests of

the cestuis que trustent were not, by virtue of the

restrictive language used by the testator, subject to
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the pa}TQent of debts incurred, but it unquestionabl}'

appears from the decision that the Will conferred a

vested estate upon those entitled to receive the in-

come from the trust estate. At page 443 of the

opinion the Supreme Court of the State of Cali-

fornia uses the following language:

*' Alienability is not an essential attribute of

an equitable life estate in property; and there is

nothing in the policy of the law prohibiting a
donor from providing that his bounty shall be
enjoyed only by those to whom he intends to

extend it, and that property devoted by him to

a trust, otherwise valid, shall not be diverted

from its appointed destination."

Thus it will be seen that under the laws of the

State of California, the testator, by the mere use of

a restrictive clause can prevent his beneficiary from

disposing of his right to the income of property left

in trust for his benefit. If the testator omits to use

restrictive words in creating the trust, the benefi-

ciary has an absolute right to sell his entire interest

in the trust. As above indicated, there may be some

dou])t as to whether the legatees of Follis had the

right to dispose of their right to receive their

income from the trust estate. The opening part of

paragraph ** Fourth" and subdivision 5 of para-

graph ** Fourth" of the will would seem to indicate

that the legatees had the right to alienate their right

to receive the income. 1'lie latter ])ortion of subdi-

vision 4 f)f parngra])h ** Fourth' \ however, would

seem to indicate ihi\i tlie legatees would not have the

right to alienate anv more of the income than would
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remain after deducting sufficient for their proper

support and maintenance. But, however the Court

may view these provisions of the trust clause in the

Will of Follis, it results that under the laws of the

State of California, the legatees were at least in-

vested with an equitable estate in the trust property

for a term of years. So far as they were concerned,

the only possible limitation upon the complete bene-

ficial enjoyment of the trust estate would be a re-

striction against alienation. Even though the leg-

atees could not alienate their entire interest in the

right to receive the income, nevertheless they were

vested with the enjo}Tiient of right to receive the

whole of it. It was capable of valuation, it was

correctly valued, and we think that it w^as properly

taxed.

Alienability was not necessary to the creation of

an equitable estate for a term of years in the various

legatees. That is the practical effect of the rulings

of the Supreme Court of the State of California and

of the law of the State of California.

In view of the foregoing, w^e think that the judg-

ment of the Circuit Court should be reversed.

Respectfully submitted,

Robert T. Devltx,

United States Attorney,

George Clark,
Assistant United States Attorney,

Attorneys for Plaintiff in Error.




